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2026-0430)

Ladies and Gentlemen:

The Bank Policy Institute,! The Clearing House Association L.L.C.,? the Consumer
Bankers Association,® and the Financial Services Forum* appreciate the opportunity to provide

! The Bank Policy Institute (“BPI”) is a nonpartisan public policy, research, and advocacy group that represents

universal banks, regional banks, and the major foreign banks doing business in the United States. Collectively, they
employ nearly two million Americans, hold approximately 69% of all loans, are responsible for originating more than
half of the nation’s small business loans, and are an engine for financial innovation and economic growth. BPI
regularly produces academic research and policy analysis, comments on proposed regulations, and files amicus briefs
in cases raising significant issues under the National Bank Act (“NBA”), underscoring its institutional expertise on
questions of federal preemption.

2 Established in 1853, The Clearing House Association L.L.C. (“TCH”) is a nonpartisan advocacy organization
that represents the interests of its member banks by developing and promoting policies to support a safe, sound, and
competitive banking system that serves customers, communities, and economic growth. TCH’s sister company, The
Clearing House Payments Company L.L.C. (“PaymentsCo”), owns and operates U.S. payments networks that provide
safe, sound, and efficient payment clearing and settlement services to financial institutions. PaymentsCo’s CHIPS®
wire-transfer system and EPN® automated clearing house (“ACH”) network clear and settle more than $2 trillion of
payments every business day.

3 The Consumer Bankers Association (“CBA”) is a member-driven trade association, and the only national

financial trade group focused exclusively on retail banking—banking services geared toward consumers and small
businesses. As the recognized voice on retail banking issues, CBA provides leadership, education, research, and
federal representation for its members. CBA members operate in all 50 states. They include the nation’s largest bank
holding companies as well as regional and super-community banks. Eighty-five percent of CBA’s members are
financial institutions holding more than $10 billion in assets.

4 The Financial Services Forum (“FSF”) is an economic policy and advocacy organization whose members are

the eight largest and most diversified financial institutions headquartered in the United States. Forum member



comments on the Office of the Comptroller of the Currency’s Order Preempting the Illinois
Interchange Fee Prohibition Act and concurrent Interim Final Rule on National Bank Non-Interest
Charges and Fees.

I. Executive Summary

We strongly support the Order Preempting the Illinois Interchange Fee Prohibition
Act (the “Order”) and concurrent Interim Final Rule on National Bank Non-Interest Charges and
Fees (the “Rule”) promulgated by the Office of the Comptroller of the Currency (“OCC”).® The
Order confirms that the National Bank Act (“NBA”) preempts the Illinois Interchange Fee
Prohibition Act (“IFPA”), “which purports to prohibit national banks and Federal savings
associations from charging or receiving interchange fees on the tax and gratuity portions of
payment card transactions; and restrict the use of payment card transaction data.”” The Rule
codifies national banks’ power to charge or “otherwise obtain” non-interest fees for providing
products or services, including interchange fees, and confirms that national banks may receive
such compensation “regardless of whether that compensation comes directly from the individual
or entity receiving the product or service or via a third party that may not have a ‘customer’
relationship with the bank.”® The Order also confirms that the IFPA’s data use limitation
“unambiguously prevents or significantly interferes with national banks’ exercise of their
Federally authorized powers” and is preempted by the NBA.’

Together, the OCC actions correctly affirm that the NBA preempts state restrictions
on the fees received by national banks for providing products and services and that states cannot
circumvent NBA preemption by regulating third parties.!® The IFPA, if allowed to go into effect,
would significantly interfere with national banks’ federal powers to obtain non-interest fees for
their banking activities, including fees set by third-party payment card networks that national
banks use to participate in the payment card space. Federal law therefore preempts the I[FPA.

Although we believe that Barnett Bank'' and its progeny already support the
preemption of state laws that prevent national banks from receiving compensation for their banking
services, whether directly or indirectly, recent litigation has produced a contrary lower court

institutions are a leading source of lending and investment in the United States and serve millions of consumers,
businesses, investors and communities throughout the country. The Forum promotes policies that support savings and
investment, deep and liquid capital markets, a competitive global marketplace and a sound financial system.

5 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. 23,150 (Apr. 29, 2026); National
Bank Non-Interest Charges and Fees, 91 Fed. Reg. 22,989 (Apr. 29, 2026) (to be codified at 12 C.F.R. pt. 7).

6 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. 23,150; National Bank Non-
Interest Charges and Fees, 91 Fed. Reg. 22,989.

7 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,150.

8 National Bank Non-Interest Charges and Fees, 91 Fed. Reg. at 22,989, 22,991.

9 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,154.

10 National Bank Non-Interest Charges and Fees, 91 Fed. Reg. at 22,990; Order Preempting the Illinois

Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153-54.
1 Barnett Bank of Marion Cnty., N.A. v. Nelson, 517 U.S. 25 (1996).
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conclusion.!? The resulting uncertainty could lead additional states to enact,'* and future lower
courts to uphold, laws that impose similar constraints or that otherwise seek to regulate national
banks impermissibly by regulating third parties. With respect to the data use limitation, the IFPA
“imposes a near-complete ban on a national bank’s use of electronic payment transaction data”
and “purports to prohibit a national bank from exercising a broad and unqualified Federal power—
use of transaction data” and is thus “clearly preempted.”'*

By confirming the application of settled preemption principles, the OCC actions
will provide certainty for national banks engaged in payments and other banking activities, reduce
unnecessary litigation, and preserve national banks’ ability to engage in their federally authorized
powers, including participating in payment card systems. The actions will permit national banks
to receive compensation for managing the risks and costs associated with those activities and to
continue providing essential payment card services that support merchants, consumers, and the
economy.

IL. Expected Effects of the IFPA

Nationwide credit and debit card payment systems are crucial to the modern
American economy.!> National banks serve a critical role in ensuring the proper functioning of
such systems. They issue debit and credit cards, provide checking accounts, and issue credit lines,
thus allowing consumers to make electronic purchases anywhere in the world with the push of a
button or the swipe or tap of a card. In providing these services, national banks also cover
authorization, clearing, and settlement costs of transactions, maintain fraud prevention and data
security measures, absorb losses on certain fraudulent or disputed card transactions, provide
customer service, and operate rewards programs. Interchange fees make these services, on which
millions of consumers and merchants rely daily,'® possible.!”

Naturally, banks may establish fees they are authorized to receive as compensation
for their services in different ways, including by accepting interchange fee rates set by others. In
fact, because national banks necessarily operate in conjunction with third parties to offer debit and

12 See Ill. Bankers Ass’n v. Raoul, 819 F. Supp. 3d 882 (N.D. Ill. 2026). At the preliminary injunction stage,
however, the District Court had ruled that Plaintiffs were likely to show that the NBA preempts the IFPA’s interchange
fee restriction (as well as the data use limitation). /. Bankers Ass’n v. Raoul, 760 F. Supp. 3d 636, 654-58 (N.D. I1l.
2024).

13 See, e.g., S.B. 26-134, 75th Gen. Assemb., Reg. Sess. (Colo. 2026) (prohibiting banks holding over $60
billion in assets from receiving interchange fees on the tax portions of transactions).

14 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,154.

15 See Bd. of Governors of the Fed. Rsrv. Sys., Federal Reserve Payments Study (FRPS) figs. 1 & 2 (last updated
Mar. 23, 2026), https://www.federalreserve.gov/paymentsystems/fr-payments-study.htm (showing a steady increase
in debit and credit card transactions between 2000 and 2022 in transaction volume and value).

16 Am. Bankers Ass’n, National Survey: U.S. Consumers Happy with their Bank, Applaud Banks’ Fraud

Protection Efforts (Apr. 8, 2025), https://www.aba.com/about-us/press-room/press-releases/national-survey-
consumers-happy-with-their-bank-applaud-banks-fraud-protection-efforts; Am. Bankers Ass’n, The Benefits of Credit
Card Rewards (June 23, 2021), https://www.aba.com/news-research/analysis-guides/the-benefits-of-credit-card-
rewards.

17 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,151.
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credit card services, it is standard for third parties to set interchange fees. A state law that regulates
how those third parties may interact with banks on core banking functions, such as the receipt of
interchange fees, thus directly interferes with banks’ right to receive those fees.

The IFPA’s restriction on interchange fees threatens to reduce substantially national
banks’ interchange revenues, and, in turn, consumer welfare. BPI’s internal analysis of payment
data demonstrates that in Illinois alone, assuming average tax and tip rates of 8% and 15%
respectively, and a 2% interchange fee on credit cards and 1% interchange fee on debit cards for
those tax and tip amounts, the IFPA’s restriction translates into an implied annual decline in
interchange fees of $323 million.!®* Moreover, if one state is free to limit the collection of
interchange fees, additional states will adopt statutes that limit interchange fees in various ways. "
If laws like the IFPA were enacted across the nation, the estimated annual decline in interchange
fee revenue becomes $8.7 billion.?’ Indeed, states could attempt to preclude interchange fees in
certain types of transactions, cap the amount of all interchange fees, or even attempt to prohibit
them altogether.?! In addition to these estimated direct costs, the IFPA complicates payment card
transactions and reduces the benefits of using a card, which may drive consumers toward using
cash and change consumer spending and payment behavior, thereby reducing the utility of
payment card networks and further decreasing national banks’ interchange fee revenue.

Limiting national banks’ ability to rely on interchange revenue will reduce or
eliminate the economic benefits that accrue to all participants by forcing national banks to alter
their offerings and practices, thereby burdening consumers. The consequence of such diminished
fees is obvious: banks’ ability to effectively fund and support core operations and consumer
benefits described above would be substantially impaired. Interchange fee revenue is critical in
funding national banks’ product offerings, fraud detection and data security tools, customer

18 BPI based its analysis on data from the Federal Reserve Bank of Atlanta’s 2024 Diary of Consumer

Payments. See generally K. Foster, C. Greene & J. Stavins, Fed. Rsrv. Bank of Atlanta, 2024 Survey and Diary of
Consumer Payment Choice: Summary Results (2025), https://www.atlantafed.org/-
/media/Project/Atlanta/FRBA/Documents/banking/consumer-payments/survey-diary-consumer-payment-
choice/2024/sdcpe 2024 report.pdf. BPI’s analysis using the Diary data estimates total annual card transactions in
[linois at $130.5 billion (for credit cards) and $54.5 billion (for debit cards). BPI’s analysis further estimates that
$32.0 billion (for credit cards) and $10.1 billion (for debit cards) of annual card transactions in Illinois are made at
merchants where typically a tip is included. To calculate the subset of transaction volume which the IFPA limits, the
analysis then: (1) applied the assumed 8% tax rate above to total annual transactions ($185 billion), and (2) applied
the assumed 15% tip rate to transactions at merchants where typically a tip is included ($42.1 billion). To estimate
the relevant fees, the analysis applied the assumed interchange fee rates of 2% (for credit cards) and 1% (for debit
cards) to the subset of transaction volume limited by the IFPA. This yields an estimated $323 million decline in
interchange fees due to the IFPA. The estimation assumes no change in behavior by any party involved in the
transaction.

19 See, e.g., S.B. 26-134, 75th Gen. Assemb., Reg. Sess. (Colo. 2026) (prohibiting banks holding over $60
billion in assets from receiving interchange fees on the tax portions of transactions).

20 See supra note 18 and accompanying text. This estimate applies the same analysis as the Diary’s estimated

aggregate annual credit and debit card transactions and uses Illinois’ population as a proportion of the U.S. population
to estimate aggregate annual credit and debit card transactions nationwide.

21 The fragmentation that would result from states adopting a patchwork of different regulations governing

interchange fees would have negative collateral consequences that extend beyond national banks, causing operational
and compliance challenges across the broader payments ecosystem for merchants, processors, and consumers.
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service, and rewards programs. The IFPA therefore diminishes the value of payment cards,
undermines the security of the payment card systems, and shrinks the scope of consumer rewards.

The foregoing costs are all in addition to the compliance costs that would be
required just to update systems to come into compliance with the law. It is estimated that the cost
for national bank card issuers and acquirers to update their payment processing systems to comply
with just the Illinois interchange fee restriction could exceed hundreds of millions of dollars.?? It
is easy to see how quickly the cost to comply with a patchwork of inconsistent requirements across
all states and territories would become virtually impossible to manage—far from the efficient
federal framework that Congress intended to create for national banks. Additionally, the near total
restriction on data use interferes with banks’ fraud prevention capabilities, safe and sound
operations, and other essential functions.?’

III.  Analysis

The analysis below addresses the OCC actions together because the authority to
charge or otherwise obtain interchange fees and the NBA’s preemptive effect are analytically
intertwined.

A. The IFPA’s Interchange Fee Provision Significantly Interferes with National
Bank Powers.

As the U.S. Supreme Court instructed in Cantero, the NBA preempts a state law if
the law “prevent[s] or significantly interfere[s] with the national bank’s exercise of its powers.”2*
Under this framework, the first-step inquiry is “whether the state law affects ‘the exercise by the
national bank of its powers.”?* If a state law affects that exercise, then Cantero requires a practical
assessment of the nature and degree of the state law’s interference, including a detailed analysis of
“the text and structure of the laws, comparison to other precedents, and common sense.”?°

1. The OCC Actions Provide Necessary Confirmation that Federal Law
Authorizes National Banks to Charge and Receive Interchange Fees.

2 See infra Section I11.A.2(a); see also Brief of the Bank Policy Institute et al. as Amici Curiae in Support of
Plaintiffs-Appellants and Affirmance in Part and Reversal in Part of the District Court’s Judgment at 20, //l. Bankers
Ass’n v. Raoul, Case No. 26-1354 (7th Cir. Mar. 13, 2026), Dkt. No. 32.

z See Brief of the Bank Policy Institute et al. as Amici Curiae in Support of Plaintiffs’ Motion for a Preliminary
Injunction at 9—11, Ill. Bankers Ass’n v. Raoul, 760 F. Supp. 3d 636 (N.D. Ill. Aug. 28, 2024) (No. 1:24-cv-07307),
Dkt. No. 35-1.

2 Barnett Bank, 517 U.S. at 33; Cantero v. Bank of Am., N.A., 602 U.S. 205, 220 (2024).
% Cantero v. Bank of Am., N.A., 175 F.4th 201, 209 (2d Cir. 2026).
26 Cantero, 602 U.S. at 219-20, 220 n.3.

-5-



The OCC has consistently found payment system activities to be core banking
activities that are within the business of banking.?’” The power to provide a product or service must
inherently include the power to charge fees or receive other compensation for that product or
service; in addition, such fees would clearly be part of the “incidental powers [that are] necessary
to carry on the business of banking.”?® As the Rule recognizes, federal law empowers national
banks to use their “sound business judgment”? regarding “how to charge”*’ non-interest fees.’!
As such, federal law protects national banks’ decisions to charge interchange fees at rates provided
by networks rather than individually negotiate interchange fees for each transaction. The OCC
actions confirm longstanding OCC precedent that national banks have the power to operate credit
and debit card programs and receive compensation for the provision of such services.*

National banks exercise their federal banking powers within a broader ecosystem
of third-party relationships that are integral to modern banking operations. For example, national
banks maintain telecommunications and internet connectivity from service providers, lease or
finance physical space from landlords, engage armored transport services for cash handling, issue
paper checks and statements after purchasing paper from paper companies, and work with
technology vendors for cybersecurity and fraud detection, data centers for cloud storage and
processing, and card manufacturers to issue physical cards. Put simply, the exercise of national
banking powers is inseparable from this ecosystem of third-party relationships. In such a system,
national banks must have the “power to receive noninterest compensation for providing products
or services, regardless of whether that compensation comes directly from the individual or entity
receiving the product or service or via a third party that may not have a ‘customer’ relationship
with the bank.”* After all, a variety of participants exist in this ecosystem. Consumers use debit
or credit cards. National banks issue these cards, provide checking accounts, and issue credit lines.
When a consumer initiates a transaction, payment card networks facilitate the transmission of
information from the merchant to the national banks, allowing national banks to determine whether
a consumer has sufficient funds or credit available to make certain purchases, monitor for fraud,
and settle the transactions. Following authorization and settlement, payment card networks enable

2 OCC, Interpretive Letter No. 1140,2014 WL 1384621, at *2 n.12 (Jan. 13, 2014) (“Payment system activities
... are clearly within the business of banking and are functionally consistent with the primary role of banks as financial
intermediaries.”). See generally 12 C.F.R. § 5.20(e)(1)(i); 12 C.F.R. § 7.4002(a).

28 12 U.S.C. § 24 (Seventh).

» Bank of Am. v. City & Cnty. of San Francisco, 309 F.3d 551, 562 (9th Cir. 2002).

30 Baptista v. JPMorgan Chase Bank, N.A., 640 F.3d 1194, 1198 n.2 (11th Cir. 2011).

31 National Bank Non-Interest Charges and Fees, 91 Fed. Reg. at 22,991.

32 OCC, Corporate Decision #99-50, at 4 (Dec. 23, 1999), https://www.occ.gov/topics/charters-and-

licensing/interpretations-and-decisions/2000/cd99-50.pdf (“[P]Jrocessing credit and debit card transactions and other
electronic payments are clearly part of the business of banking.”); OCC, Interpretive Letter No. 689, 1995 WL 604271,
at *1 (Aug. 9, 1995) (“The processing of credit card transactions for merchants is a part of or incidental to the business
of banking within the meaning of 12 U.S.C. 24(Seventh).”).

33 National Bank Non-Interest Charges and Fees, 91 Fed. Reg. at 22,991.
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the flow of funds between national banks and merchants.>* These interactions epitomize modern
banking.

In connection with these activities, national banks charge and receive interchange
fees as compensation. Federal law “allow[s] national banks to charge fees and . .. latitude to
decide how to charge them.”* And even more fundamentally, national banks “have the authority
to receive compensation for the products and services they provide, including to charge and receive
interchange fees for processing payment card transactions.”*® Consistent with their federal power,
national banks contract with payment card networks that provide default rates for interchange fees,
rather than engage in countless bilateral negotiations with the thousands of merchants that accept
payment cards. In other words, the decision to contract with payment card networks and adopt
their default interchange fees reflects national banks’ exercise of their federally authorized
discretion to make “business decisions . . . according to sound business judgment and safe and
sound banking principles.”®”  Accordingly, we support the OCC’s definition of “charge,”
confirming that a bank has the authority not only to “charge” fees directly, but also to do so
“through intermediaries, partners, payment networks, interchanges, or other third parties.”®
Further, the OCC’s removal of the word “customer” from § 7.4002, which clarifies national banks’
power to receive interchange fees from entities other than customers,* reflects how the payment
card ecosystem works in practice. As the Rule now explicitly recognizes, interchange fees set by
or in conjunction with third parties fall squarely within the type of non-interest charges and fees
that national banks have the power to receive.*’

Even though national banks’ power to participate in payment networks and collect
interchange fees has never been in doubt, a recent federal court decision has construed the current
language of 12 C.F.R. § 7.4002 very narrowly.*! This narrow construction fails to recognize the
IFPA as significant interference with a core banking power simply because these banking activities
are conducted in conjunction with third-party networks not directly subject to the preemption
doctrine. Confirmation from the OCC is therefore urgently needed. As the OCC’s Order
recognizes, national banks’ “decision to contract with a card network to facilitate [their] payment
card activity” does not change the nature of the authority exercised.*?

3 Stripe, How credit card transaction processing works: A quick guide (Aug. 22, 2023),

https://stripe.com/resources/more/how-credit-card-transaction-processing-works-a-quick-guide;  Plaintiffs’ Local
Rule 56.1 Statement of Undisputed Material Facts in Support of Their Motion for Summary Judgment 9 38, /IL
Bankers Ass’n v. Raoul, Case No. 1:24-cv-07307 (N.D. Ill. Mar. 17, 2025), Dkt. No. 124.

35 Baptista, 640 F.3d at 1198 n.2.

36 National Bank Non-Interest Charges and Fees, 91 Fed. Reg. at 22,990.

37 Bank of Am., 309 F.3d at 562.

38 National Bank Non-Interest Charges and Fees, 91 Fed. Reg. at 22,991.

39 Id.

40 Id.

4 1ll. Bankers Ass’n, 819 F. Supp. 3d 882.

42 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153.
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2. The OCC’s Preemption Determination Order Correctly Finds that the
Interchange Fee Provision Significantly Interferes with National Banks’
Powers to Charge or Receive Interchange Fees.

If a state law “prevent[s] or significantly interfere[s]”* with national banks’ powers

to charge and receive non-interest fees, then it is subject to NBA preemption. This analysis turns
on a “practical assessment of the nature and degree of the interference caused by a state law,”
including consideration of “the text and structure of the laws, comparison to other precedents, and
common sense.”** As demonstrated by the Order, it is “common sense” that the IFPA
“significantly interferes” with national banks’ powers to charge and receive non-interest fees, and

is therefore subject to NBA preemption.

The analysis of the IFPA involves two basic questions. First, the threshold question
is whether a state can regulate the fees that a national bank receives for payments and services.
Second, can a state seek to avoid application of the preemption doctrine by regulating those fees
indirectly and by purporting to impose the restriction on a business partner of a national bank?
The answer to both questions is “no.”

(a) Threshold Question

As a starting point, the IFPA directly regulates the extent to which national banks
receive non-interest fees—the statute expressly provides that an issuer “may not receive . . . any
interchange fee” on specified portions of transactions.*> The IFPA thus prohibits national banks
from exercising their federally authorized power to receive fees for providing products and
services.

“National banks . . . serve essential roles within card networks, which are a crucial
means of exercising their statutory deposit-taking and lending powers.”*® And in connection with
those services, national banks naturally have the “corollary authority to be compensated.”*’ Such
compensation includes the right to receive interchange fees, as properly clarified by the OCC

4 Cantero, 602 U.S. at 220; Barnett Bank, 517 U.S. at 33.

44 Cantero, 602 U.S. at 219-20, 220 n.3.

+ 815 I1l. Comp. Stat. Ann. 151/150-10(a).

46 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,151; see also OCC,

Corporate Decision #99-50, at 4 (Dec. 23, 1999), https://www.occ.gov/topics/charters-and-licensing/interpretations-
and-decisions/2000/cd99-50.pdf (“[P]rocessing credit and debit card transactions and other electronic payments are
clearly part of the business of banking.”); OCC, Interpretive Letter No. 689, 1995 WL 604271, at *1 (Aug. 9, 1995)
(“The processing of credit card transactions for merchants is a part of or incidental to the business of banking within
the meaning of 12 U.S.C. 24(Seventh).”).

47 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153; see also id.
(“[IInterchange fees are an important aspect of the compensation structure that a national bank evaluates when
deciding whether to participate in a card network.”); id. at 23,152 (“National banks also have the authority to be
compensated for the products and services they provide, including to charge and receive interchange fees for
processing payment card transactions.”); 15 U.S.C. § 16930-2(a)(1), (a)(2) (acknowledging that banks “may receive”
interchange fees) (emphasis added).
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actions.*® But the IFPA bans national banks from receiving certain portions of interchange fees,

thereby restricting the compensation that national banks receive for providing payment card
g 49

services.

As the OCC recognizes, “a State law prevents or significantly interferes with a
Federal power when it (1) interferes with critical flexibility granted to a national bank under
Federal law (Fidelity); (2) interferes with a national bank’s efficiency or effectiveness in exercising
its Federal power (Franklin); or (3) qualifies a Federal power in an unusual way (San Jose).”°
Applying Cantero leaves no doubt: “[t]he interchange fee prohibition does all three.”!

We strongly agree with the OCC that “it is hard to imagine a more ‘unusual’
qualification on a national bank’s exercise of its powers” than the IFPA.>* Similar to the California
law at issue in First National Bank of San Jose v. California,> which permitted the state to claim
deposits that went unclaimed for twenty years without proof of abandonment>* the IFPA
“qualifies] in an unusual way” national banks’ right to receive compensation for their services
under “their plainly granted powers.”> And just as in Fidelity Federal Savings & Loan Ass’n v.
de la Cuesta, where the state law restricted the use of due-on-sale clauses and “deprived the [bank]
of the ‘flexibility’” to engage in authorized bank activities provided under federal law, so too, here,
the state law deprives a national bank of the flexibility to receive compensation in the form that
the bank determines best suits its needs and those of its customers.’® The IFPA limits national
banks’ discretion to obtain the appropriate compensation for their payment card activity, and
therefore interferes significantly with the banks’ flexibility granted by federal law.>’

The IFPA is also akin to the state law at issue in Franklin National Bank of Franklin
Square v. New York>®—the “paradigmatic example of significant interference”>—where the
preempted state law interfered with national banks’ ability to advertise “effectively.”®® Indeed, the
IFPA has an even more fundamental impact on national banks than the state laws at issue in San
Jose and Franklin, as it jeopardizes national banks’ ability to effectively and efficiently participate
in the payment card systems and exercise their lending and deposit-taking powers on a national

48 See supra Section IILA.1.

¥ 815 Ill. Comp. Stat. Ann. 151/150-10(a).

0 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,152.
51 1d.

52 Id. at 23,153.

53 262 U.S. 366 (1923).

54 1d. at 366—67; Cantero, 602 U.S. at 218.

33 San Jose, 262 U.S. at 370.

56 458 U.S. 141, 14849, 155 (1982).

37 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153.
58 347 U.S. 373 (1954).

9 Cantero, 602 U.S. at 216.

60 1d. (citing Franklin, 347 U.S. at 378).



scale. In addition, the IFPA interferes with “an important aspect of the compensation structure
that a national bank evaluates when deciding whether to participate in a card network,” the
consequences of which may prove to be “business-ending” for some banks.®! The OCC properly
recognizes that such effects plainly constitute significant interference, and Franklin makes clear
that a state law can significantly interfere with the national banking power even if it does not have
“business-ending consequences.”®?

The IFPA is not a “generally applicable state law,”® such as in McClellan v.

Chipman® or Anderson National Bankv. Luckett.5 It is a statute aimed directly at banks and their
ability to receive compensation for their services. The OCC properly recognizes that national
banks “have broad powers to engage in activities that are part of, or incidental to, the business of
banking, including . . . the authority to be compensated for the products and services they provide”
through interchange fees.®® The IFPA’s specific restriction on the “broad, not . . . limited,
permission”®’ vested in national banks requires preemption. In addition, a “common sense”
assessment of “how severely”®® the IFPA interferes with national banks’ powers also supports
preemption. As the OCC correctly observes, the IFPA “jeopardizes national banks’ ability to
effectively and efficiently participate in the payment card systems, and thereby exercise their
lending and deposit-taking powers, on a national scale.”® The OCC actions ensure that national
banks can exercise their federally authorized powers uniformly across the country.”

The existence of this interference becomes even clearer when one considers the
scale of the payment card market and its integral role in the modern economy. Credit and debit
cards are ubiquitous; they are “among the most universally accepted and common payment
methods, routinely used by millions of customers to pay merchants for products and services
worldwide.””"  And noncash payment methods like these continue to grow in popularity.”> The
volume and seamlessness of payment card transactions are only possible because national banks

61 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153.

62 1d. at 23,151 (quoting Ill. Bankers Ass’n, 819 F. Supp. 3d at 895).

63 Cantero, 175 F.4th at 210.

64 164 U.S. 347 (1896).

65 321 U.S. 233 (1944).

66 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,152.

67 Cantero, 175 F.4th at 211 (citing Barnett Bank, 517 U.S. at 31-32).

o8 1d.

0 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153.

70 Watters v. Wachovia Bank, N.A., 550 U.S. 1, 11 (2007) (“[The NBA] shields national banking from unduly
burdensome and duplicative state regulation.”).

7 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,151.

2 Bd. of Governors of the Fed. Rsrv. Sys., Federal Reserve Payments Study (FRPS) figs. 1 & 2 (last updated

Mar. 23, 2026), https://www.federalreserve.gov/paymentsystems/fr-payments-study.htm (demonstrating a steady
increase in credit and debit card usage between 2000 and 2022, measured both by transaction volume and transaction
value).
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can operate on a national scale due to preemption of state laws that interfere with the uniform
national banking framework. The IFPA would end that seamless operation.

The financial impact of the IFPA’s interference with national banks’ banking
powers is substantial. Estimates suggest that the IFPA may result in a decline in interchange fee
revenue of hundreds of millions of dollars in the state of Illinois alone, and that number could grow
to more than $8 billion should other jurisdictions follow Illinois’ lead.” Further, that number does
not capture shifts in consumer payment behavior. Interchange revenue funds certain consumer
benefits, such as fraud protection and rewards, that incentivize consumers to utilize payment cards
to make purchases.”* By limiting interchange revenue, the IFPA will likely cause consumers to
shy away from using payment cards, which in turn will only further exacerbate national banks’
lost interchange fee revenue and interfere with banks’ ability to conduct their payments business
efficiently.

In addition to reducing meaningfully national banks’ interchange revenue, the [IFPA
also imposes staggering compliance costs on national banks. Indeed, the initial compliance costs
alone borne by national banks could be at least hundreds of millions of dollars.”” Taken together,
the IFPA’s revenue restrictions and burdensome compliance costs could result in “potentially
business-ending consequences for some members of the market.”’® Moreover, given that just the
IFPA has the potential to impose extreme compliance costs, the effects of a proliferation of
conflicting or overlapping laws around the country could prove catastrophic for some banks.

(b) State Avoidance

Tacitly acknowledging that a state does not have the legal authority to regulate
directly national banks’ authority to charge fees for their products and services, Illinois asserts that

3 See supra notes 18-20 and accompanying text.

" See generally Bd. of Governors of the Fed. Rsrv. Sys., 2023 Interchange Fee Revenue, Covered Issuer Costs,

and Covered Issuer and Merchant Fraud Losses Related to Debit Card Transactions 26-29 (Dec. 2025),
https://www.federalreserve.gov/paymentsystems/files/debitfees _costs 2023.pdf; Ass’n for Fin. Pros., Interchange
Fees Explained: What They Are and How They Work, Association for Financial Professionals (Jan. 27, 2025),
https://www.financialprofessionals.org/training-resources/resources/articles/Details/interchange-fees-explained-
what-they-are-and-how-they-work?utm_.

75 See Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,156-57 (estimating
the compliance costs for OCC-supervised banks to be in the hundreds of millions of dollars); Declaration of Raju
Sitaula at4-5, Ill. Bankers Ass 'nv. Raoul, Case No. 1:24-cv-07307 (N.D. I1l. Aug. 21, 2024), Dkt. No. 24-10 (Citibank
declaring that compliance would cost “tens of millions” of dollars); Declaration of Christopher Conrad at 5, /Il
Bankers Ass’n v. Raoul, Case No. 1:24-cv-07307 (N.D. I1l. Aug. 21, 2024), Dkt. No. 24-8 (JPMorgan Chase Bank
declaring that compliance “will likely cost over $25,000,000 in technical costs, and take years to implement”);
Declaration of Jonette Sullivan at 10, /ll. Bankers Ass’n v. Raoul, Case No. 1:24-cv-07307 (N.D. I1l. Aug. 21, 2024),
Dkt. No. 24-11 (Wells Fargo Bank declaring that “to comply with the [IFPA], . . . the Bank will have to begin investing
tens of millions of dollars very soon to develop the systems and processes as detailed herein”); see also Howard W.
Herdon, The Complexities and Costs of Eliminating Interchange Fees on Sales Tax Portions, Nat’l L. Rev. (June 14,
2024), https://natlawreview.com/article/complexities-and-costs-eliminating-interchange-fees-sales-tax-portions
(“[IIndustry analysts suggest that the total costs [of implementing something like the Interchange Fee Provision] could
range from hundreds of millions to upwards of a billion dollars or more.”).

76 1ll. Bankers Ass’n, 819 F. Supp. 3d at 895.
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it can avoid this federal limitation by characterizing its prohibition as a limitation on the third-
party providers to the national bank. Putting aside the fact that the terms of the IFPA do apply
directly to national banks, states lack the power to undermine a fundamental tenet of our federal
system.

Although, as noted above, one court has held that the NBA does not preempt the
IFPA simply because the IFPA does not “directly” regulate national banks,”’ the OCC actions
properly illustrate the error of that standard.”®

In Illinois Bankers Association v. Raoul, the court focused extensively on the fact
that the IFPA does not “directly interfere[] with fees the banks directly charge[],” noting that the
“core snag” to NBA preemption is that “third parties set the [interchange] fees.””® Not quite.
While networks establish default interchange fees, banks are free to accept, modify, or reject
them.®® Regardless, as described above, payment processing activities and participation in
payment networks are well established as part of the business of banking.®! National banks are
entitled to receive non-interest fees in connection with operating and processing card transactions,
and the IFPA directly prohibits banks from doing s0.8* As the OCC’s Order recognizes, national
banks’ “decision to contract with a card network to facilitate [their] payment card activity” does
not alter the preemption analysis.**

National banks’ decision to contract with payment card networks for default
interchange fee rates, rather than negotiate such rates individually with tens of thousands of
merchants, reflects national banks’ exercise of their federal power to make “business decisions . . .
according to sound business judgment and safe and sound banking principles.”® Whether
payment card networks formally set the interchange fees misses the point and improperly elevates
process over substance. The mere fact that some other entity is also burdened by a state law does
not change the fact that the IFPA interferes with a national bank’s powers. If such a rule existed,
any state law that does not “directly” regulate national banks’ powers would not be subject to NBA
preemption, regardless of the nature and degree of interference with national banking powers. But
states cannot regulate banks indirectly in ways that they could not directly—otherwise, states could

7 1Id. at 900.

78 See also U.S. Bank Nat’l Ass’n v. Schipper, 812 F. Supp. 2d 963, 973 (S.D. Iowa 2011) (“[T]he Court finds
that the proper inquiry is to determine the degree to which [the national bank’s] ability to exercise its federally-granted
powers has been impaired by the [state law], not whether the [state law] directly regulates only state-chartered
banks.”).

7 819 F. Supp. 3d at 900, 904.

80 1ll. Bankers Ass’n, 819 F. Supp. 3d at 889.

81 See supra Section IILA.1.

82 815 I1l. Comp. Stat. Ann. 151/150-10(a) (“An issuer . . . may not receive . . . any interchange fee on the tax
amount or gratuity of an electronic payment transaction.”).

8 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153.

84 Bank of Am., 309 F.3d at 562.
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easily abrogate federally granted banking powers and render national bank preemption
meaningless.

Consider, for example, Franklin,®> which, as the Supreme Court has noted, is the
“paradigmatic” example of significant interference.® The New York Legislature could not have
evaded the NBA’s preemptive mandate by prohibiting newspapers, television and radio stations,
and billboard advertising companies (and now, social media) from conveying the prohibited
advertising, as opposed to a direct ban on the banks themselves. Such a regulation would
significantly interfere with national banks’ power to receive savings deposits. Imagine other
hypothetical state laws that ostensibly regulate only third parties yet nevertheless would
significantly interfere with the national banking power: a state law banning mortgage brokers from
dealing with banks whose mortgage rates exceed a designated level, a state law prohibiting
licensed insurance underwriters from contracting with national banks,?” or even a state law banning
paper companies from selling paper to banks so that they can issue checkbooks. They would all
be equally preempted by the NBA. Consistent with the reality that banks depend on third parties
to carry out their businesses,* the OCC properly recognizes that the mechanics of how a state law
significantly interferes with national banks’ business are not relevant considerations under
applicable law.

(©) Consequences

The IFPA has already emboldened other jurisdictions to introduce their own
versions of the law,* compounding these risks considerably.”® Since Illinois enacted the IFPA in
2024, similar bills have been introduced in more than twenty states, territories, and even
municipalities.”!  This proliferation of similar state and local regulations, including those

8 Franklin, 347 U.S. at 378 (New York law preempted where it prohibited national banks from using the word

“savings” in their advertisements).

86 Cantero, 602 U.S. at 216.

87 This hypothetical state law has functionally the same terms as the state law at issue in Barnett Bank, which

the Supreme Court found preempted. See 517 U.S. at 27-29.

88 Interagency Guidance on Third-Party Relationships: Risk Management, 88 Fed. Reg. 37,920, 37,920 (June
9,2023) (“The use of third parties can offer bank organizations significant benefits, such as quicker and more efficient
access to technologies, human capital, delivery channels, products, services, and markets.”).

8 See S.B. 26-134, 75th Gen. Assemb., Reg. Sess. (Colo. 2026) (prohibiting banks holding over $60 billion in
assets from receiving interchange fees on the tax portions of transactions); see also Peter Lucas, The States’ Battle to
Regulate Interchange (July 1, 2025), https://www.digitaltransactions.net/magazine_articles/the-states-battle-to-
regulate-interchange/ (“Since Illinois in 2024 became the first state to pass an interchange law . . . such bills have been
introduced or previewed before lawmakers in 22 states.”); Josh Pynn, Interchange Legislation Throughout the States,
Merchant  Advisory  Group  (July 1, 2025), https://www.merchantadvisorygroup.org/news/mag-
insights/article/2025/07/02/interchange-legislation-throughout-the-states (since the IFPA was signed, “13 other states
have similar legislation pending in their legislatures”).

% Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. 23,150, 23,153 (Apr. 29, 2026)
(“Compliance with the interchange fee prohibition, however, is likely to introduce significant complexity into the
payment card systems, including by requiring national banks to accommodate the taxation schemes of hundreds of
localities.”).

ot See supra note 89. We encourage the OCC to take additional action for other state laws similar to the IFPA.
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implemented by municipalities, threatens fundamentally to undermine the uniform national
banking framework Congress intended. If courts were to sustain the district court’s approach—
permitting states to regulate national bank powers, whether directly or indirectly through third
parties—nothing would prevent states from imposing divergent interchange fee rules, data use
restrictions, and other price controls. National banks could face scores of different regulatory
regimes imposing potentially inconsistent obligations. As the Supreme Court recognized in San
Jose, such fragmented regulation is precisely what NBA preemption is designed to prevent: “If
California may thus interfere other states may do likewise; and . . . varying limitations may be
prescribed.”? Creating a patchwork of non-uniform state and local requirements introduces
operational complexity that increases the risk of processing errors and settlement discrepancies
that implicate core safety and soundness considerations, including the reliability and integrity of
the payment processing systems that national banks are expected to maintain under OCC
supervision.

Such burdens carry significant, negative downstream effects for consumers.
Consumers depend on national banks’ fraud detection and data security tools,” and reap the
benefits of a wide variety of payment card products, robust customer service, and rewards
programs.”* For example, general-purpose cardholders earned over $40 billion in value from card
rewards in 2022.°°> Interchange fee revenue is essential to fund this infrastructure.”® As the OCC
recognizes, the IFPA may force national banks to “increas[e] costs for credit and debit card users,
limit[] or eliminat[e] rewards programs, or defer[] investments in tools to detect and prevent
fraud.”®” And even more, “price controls such as interchange . . . caps could undermine the
structure of the credit card market” altogether,”® and may result in “economic declines and job
losses.” Indeed, in the analogous context of debit card fee restrictions imposed by Congress with
the Dodd-Frank Act’s Durbin Amendment, capping interchange for debit cards eliminated
incidental benefits, curtailed free banking services, and pushed consumers away from debit and

92 262 U.S. at 370.

93 Am. Bankers Ass’n, National Survey: U.S. Consumers Happy with their Bank, Applaud Banks’ Fraud

Protection Efforts (Apr. 8, 2025), https://www.aba.com/about-us/press-room/press-releases/national-survey-
consumers-happy-with-their-bank-applaud-banks-fraud-protection-efforts.

o4 See generally Am. Bankers Ass’n, The Benefits of Credit Card Rewards: How Rewards Provide Value to
Merchants and Consumers of All Incomes (June 23, 2021), https://www.aba.com/-/media/documents/reference-and-
guides/the-benefits-of-credit-card-rewards-62121.pdf?rev=c4834a9b8efa499c9e50d788a0cd2d12.

95 Consumer Fin. Prot. Bureau, The Consumer Credit Card Market 5 (Oct. 2023),
https://files.consumerfinance.gov/f/documents/cfpb_consumer-credit-card-market-report 2023.pdf?utm_.

% Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,153.
97 1d.
%8 Am. Bankers Ass’n, The Benefits of Credit Card Rewards: How Rewards Provide Value to Merchants and

Consumers of All Incomes 4 (June 23, 2021), https://www.aba.com/-/media/documents/reference-and-guides/the-
benefits-of-credit-card-rewards-62121.pdf?rev=c4834a9b8efa499c9e50d788a0cd2d 12

i Zachary Milne, The Economic Impact of State Restrictions on Interchange Fees, Common Sense Institute

(Feb. 3, 2025), https://www.commonsenseinstituteus.org/oregon/research/taxes-and-fees/the-economic-impact-of-
state-restrictions-on-interchange-fees.
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into credit, demonstrating that interchange fee restrictions can have unintended consequences.!®
While not identical in structure to the Durbin Amendment, the IFPA has similar elements.

These effects plainly illustrate that the IFPA significantly interferes with national
banks’ powers, reinforcing the critical need for the Rule and Order.

3. Federal Savings Associations Have Equal Authority to Charge and Receive
Interchange Fees as National Banks.

In the body of the Rule, the OCC did not apply its revisions relating to noninterest
charges and fees directly to federal savings associations (“FSAs”). Rather, the Rule includes only
a footnote indicating that the OCC “interpret[s] Federal law . . . to clearly provide [FSAs] with
comparable authority” to charge and receive interchange fees as described for national banks in
the Rule.'”" The OCC should revise the Rule to describe the scope of FSAs’ authority with the
same clarity and specificity as national banks. This is important because while FSAs enjoy the
same level of preemption as national banks, the applicable standards are applied according to an
analysis that measures interference with an authorized power. Such interference cannot be
evaluated without clarity as to the scope of the power affected.

As the OCC states in the footnote, an FSA’s fee-charging powers are comparable
to those of a national bank.!%> This is well established and referenced as recently as the OCC’s
amicus brief in Ill. Bankers Ass’n v. Raoul.'® Longstanding OCC guidance, such as the
Comptroller’s Handbook on Payment Systems and the Comptroller’s Handbook on Merchant
Processing, has recognized an FSA’s authority regarding interchange fees and that such fees are
part of the core banking operations of national banks and FSAs.!™* Going further back, the Office
of Thrift Supervision in P-2001-11 stated that it had “opined repeated]y that state restrictions on
various types of loan-related fees are preempted for” FSAs.!” These determinations relied on the
notion that an FSA has the ability to assess fees that are incidental to the exercise of its banking
powers, including fees for operational services.

100 See Vladimir Mukharlyamov & Natasha Sarin, Price Regulation in Two-Sided Markets: Empirical Evidence

from Debit Cards (Apr. 2025), https://dx.doi.org/10.2139/ssrn.3328579; Mark D. Manuszak & Krzysztof Wozniak,
The Impact of Price Controls in Two-Sided Markets: Evidence from US Debit Card Interchange Fee Regulation (Fed.
Rsrv. Bd., Working Paper No. 2017-74, 2017), https://www.federalreserve.gov/econres/feds/files/2017074pap.pdf.

to1 National Bank Non-Interest Charges and Fees, 91 Fed. Reg. at 22,990 n.4.
102 [d

103 Brief of The Office of the Comptroller of the Currency as Amici Curiae in Support of Plaintiffs’ Motion for

a Preliminary Injunction at 3 n.3, lll. Bankers Ass’'n v. Raoul, 760 F. Supp. 3d 636 (N.D. I1l. Oct. 2, 2024) (No. 1:24-
¢cv-07307), Dkt. No. 61-1.

104 See  generally  OCC,  Payment  Systems,  Comptroller’s  Handbook  (Oct.  2021),
https://www.occ.gov/publications-and-resources/publications/comptrollers-handbook/files/payment-sys-funds-
transfer-activities/pub-ch-payment-systems.pdf; OCC, Merchant Processing, Comptroller’s Handbook (Aug. 2014),
https://www.occ.treas.gov/publications-and-resources/publications/comptrollers-handbook/files/merchant-
processing/pub-ch-merchant-processing.pdf.

105 Office of Thrift Supervision, Preemption of lowa Laws Regulating Loan Fees P-2001-11, at 2 (Dec. 14,
2001), https://www.occ.treas.gov/static/ots/legal-opinions/ots-lo-12-14-2001.pdf (emphasis added).
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We provide proposed language for the OCC to consider in Appendix A. The OCC
could adopt the clarification proposed as a logical outgrowth of its Rule. Indeed, the OCC raised
the issue of an FSA’s authority to charge fees in the Rule and declared it to be comparable to that
of a national bank. The proposed clarification simply ensures such interpretation is clear in the
relevant regulation.

B. The IFPA’s Data Usage Provision Significantly Interferes with
National Banking Powers.

We also strongly support the OCC’s determination that the IFPA’s data usage
prohibition is clearly preempted.'” As the OCC correctly observes, national banks have broad
federal authority under 12 C.F.R. § 7.5006 to collect, analyze, and use banking, financial, and
economic data as part of the business of banking.!®” This authority is critical to national banks’
fraud detection and prevention capabilities, risk management functions, and safe and sound
operations.'® As the OCC correctly determined, the IFPA’s data usage prohibition “imposes a
near-complete ban on a national bank’s use of electronic payment transaction data.”'* This ban
on transaction data use would deprive national banks of the flexibility to utilize such data for
essential purposes—a deprivation that clearly exceeds the significant interference identified in
Franklin and imposes a far more “unusual qualification” than the preempted state law in San Jose.
As such, the data usage prohibition necessarily prevents or significantly interferes with national
banks’ exercise of their federally authorized powers.

IV. Conclusion

The OCC’s interim final actions codify national banks’ powers to charge, receive,
or otherwise obtain interchange fees, whether directly or through third parties, and confirm that
the IFPA is preempted because it interferes with these powers. These actions will promote
uniformity, reduce costly litigation, protect merchants and consumers who depend on robust
payment card services, and support the debit and credit markets that underpin the modern
American economy. The OCC’s prompt action finalizing the Interim Final Order and Rule is
particularly critical given the IFPA’s July 1, 2026 effective date and the potential for similar state
laws to proliferate. For these reasons, we respectfully urge the OCC to finalize the Rule and Order
without delay.

106 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,154; see also OCC
Interpretive Letter No. 928,2001 WL 1835017, at *4 (Dec. 24, 2001) (national banks may “collect, transcribe, process,
analyze, and store for itself and others banking, financial, or economic data”).

107 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,154.
108 See Brief of the Bank Policy Institute et al. as Amici Curiae in Support of Plaintiffs’ Motion for a Preliminary
Injunction at 9—11, Ill. Bankers Ass’n v. Raoul, 760 F. Supp. 3d 636 (N.D. Ill. Aug. 28, 2024) (No. 1:24-cv-07307),

Dkt. No. 35-1.
109 Order Preempting the Illinois Interchange Fee Prohibition Act, 91 Fed. Reg. at 23,154.
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Appendix A

Part 145 of chapter I of title 12 of the Code of Federal Regulations is amended by inserting new
Section 145.18 after Section 145.17:

§ 145.18 Federal savings association non-interest charges and fees.

(a) Definition. For purposes of this section charge
means to directly or indirectly, through intermediaries,
partners, payment networks, interchanges, or other third
parties, assess, collect, impose, levy, receive, reserve, take
or otherwise obtain non-interest charges and fees, including
through a fee sharing or similar economic relationship.

(b)  Authority to impose charges and fees. A Federal
savings association may charge non-interest charges and
fees, including deposit account service charges and
interchange fees from credit and debit card operations, in the
same manner and to the same extent as authorized for
national banks pursuant to § 7.4002 of this chapter.
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