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Via Electronic Mail

January 8, 2024

Consumer Financial Protection Bureau
1700 G St NW

Washington, DC 20552
2023-NPRM-PaymentApps@cipb.gov

Re: Docket No. CFPB-2023-0053 - Defining Larger Participants of a Market
for General-Use Digital Consumer Payment Applications

To Whom It May Concern,

The Consumer Bankers Association! (CBA) appreciates the opportunity to provide
comment on the Consumer Financial Protection Bureau’s (CFPB or Bureau) Notice of
Proposed Rulemaking regarding larger participants in the general-use digital consumer
payment application market (Proposed Rule)z2.

L. CBA Strongly Supports Regulation of Nonbanks Engaged in Consumer
Financial Services.

CBA understands that the Bureau seeks to establish supervisory authority over certain
nonbank covered persons, including financial technology companies (fintechs), in the
consumer payment application market offering funds transfer and wallet functionalities
through digital applications for consumers’ general use in making payments to other
persons for personal, family, or household purposes. CBA strongly believes that
consumers benefit from increased market competition, and a level playing field must
exist for all entities competing in the same market. This is why CBA has repeatedly
advocateds for the Bureau to extend its supervisory authority over nonbanks to ensure

1 CBA is the only national trade association focused exclusively on retail banking. Established in 1919, the
association is now a leading voice in the banking industry and Washington, representing members who
employ nearly two million Americans, extend roughly $3 trillion in consumer loans, and provide $270
billion in small business loans.

2 Consumer Financial Protection Bureau (CFPB), Proposed Rule re: Defining Larger Participants of a
Market for General-Use Digital Consumer Payment Applications (November 7, 2023), available at
https://www.consumerfinance.gov/rules-policy/rules-under-development/defining-larger-participants-

of-a-market-for-general-use-digital-consumer-payment-applications/

3 Letter from CBA and the Center for Responsible Lending to the CFPB, Re: Petition for rulemaking
defining larger participants for personal loans (September 15, 2022), available

at https://www.consumerbankers.com/sites/default/files/petition ltr cba crl fintech loans cfpb.pdf;
Letter from CBA and the American Bankers Association to CFPB, Re: Supervisory Authority Over Certain
Nonbank Covered Persons Based on Risk Determination (May 31, 2022), available at
https://www.consumerbankers.com/sites/default/files/ABA CBA Comment Letter Nonbank Supervi
sion 2022 05 31 final.pdf; Letter from CBA to CFPB, Re. Feedback on Small Business Advisory Review
Panel for Required Rulemaking on Personal Financial Data Rights — Outline of Proposals and Alternatives
under Consideration (January 25, 2023), available at
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https://www.consumerbankers.com/sites/default/files/ABA_CBA_Comment_Letter_Nonbank_Supervision_2022_05_31_final.pdf

not only that market participants have the same obligations, but that these participants
are actually complying with those obligations. CBA supports the Bureau’s efforts to
bring supervisory attention to large nonbank payment firms.

II. Same Risk, Same Regulation: Oversight is Necessary to Standardize Bank and
Nonbank Consumer Protections

Regulators continue to express their concerns about the risks posed by the comingling of
commerce and finance. CFPB Director Chopra highlighted such concerns in a recent
address before the Brookings Institution, warning that the goal of gaining “control over
the flow of money throughout the economy and over sensitive data generated — remains
alive among the global Big Tech giants.”# We must ensure that consumers are protected
no matter if the financial product or service is offered by big techs, banks or merchants,
as these categories of companies continue to blur.

Due to the growing popularity of products offered by nonbanks and the risks posed by a
gap in supervision, the Bureau must expand its supervisory authority in the consumer
payments market through a larger participant rule. Over the past decade, consumers
have increasingly turned to peer-to-peer (P2P) payment companies, such as PayPal’s
Venmo or Block’s CashApp, to transfer money and make online purchases. In 2021, Pew
Research found that two out of three Americans utilized P2P payment platforms.5
However, these P2P payment companies do not face the same regulatory oversight as
traditional depositary institutions and credit card issuers. According to a CBA led
consumer poll, 86% of Americans are concerned that cryptocurrency and fintech firms
are not held to the same federal regulatory standards as traditional, Federal Deposit
Insurance Corporation (FDIC) insured banks.6 By a 2:1 margin?, they also believe
Congress and the CFPB must do more to protect fintech users from harm and abuse.
Furthermore, the Bureau’s own research found that many accounts held by the most

https://www.consumerbankers.com/sites/default/files/CBA%20Comment%200n%20CFPB%20SBREFA
%200utline%20for%20Rulemaking%200n%20Personal%20Financial%20Data%20Rights.pdf; Letter
from CBA to CFPB, Re. Supervision of Nonbank Small Business Lenders (February 9, 2022), available at
https://www.consumerbankers.com/sites/default/files/CBA%20--
%20Supervision%200f%20Nonbank%20Small%20Business%20Lenders.pdf; Letter from CBA to CFPB,
Re. Employ Larger Participant Rule to Protect Consumers by Preserving Competition between Banks and
FinTechs in the Market (October 3, 2021), available at
https://www.consumerbankers.com/sites/default/files/CBA%20--

%20Larger%20Participant%20Rule%20Lending%20Letter%2010-03-2021.pdf
4 Rohit Chopra, Prepared Remarks of CFPB Director Rohit Chopra at the Brookings Institution Event on

Payments in a Digital Century (October 6, 2023), available at https://www.consumerfinance.gov/about-
us/newsroom/prepared-remarks-of-cfpb-director-rohit-chopra-at-the-brookings-institution-event-on-

payments-in-a-digital-century/.

5 CFPB, Person-to-Person (P2P) Payment Fraud Conversation (November 2022), available at
https://files.consumerfinance.gov/f/documents/cfpb person-to-person-p2p-payment-fraud-
conversation presentation 2022-11.pdf

6 “Nearly Ninety Percent of Americans Concerned that Fintech and Crypto Firms Do Not Have
Appropriate Level of Federal Regulations” CBA, 13 December 2022, available at
https://www.consumerbankers.com/cba-media-center/media-releases/new-poll-nearly-ninety-percent-
americans-concerned-fintech-crypto

7 Id.
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popular digital payment applications lack FDIC insurance.8 The CFPB can begin to
address these concerns by regularly examining these firms to ensure the protection of
consumers using financial products provided by fintechs.

A failure to examine fintechs does not only contribute to an uneven playing field
between fintechs and supervised entities, but more importantly results in a continuous
and growing potential for consumer harm. Consumers are best protected when entities
offering similar financial products and services are subject to the same oversight. This
includes supervisory expectations related not only to the technical facilitation of
payment services, but also to a variety of issue areas across the entire enterprise such as
staffing, compliance and audit functions. Fintechs must be held to the same standards?
as banks in these areas as well. While there is still work to be done, we acknowledge this
larger participant rulemaking effort represents a step in the right direction toward
achieving a level playing field upon which traditional financial institutions and fintechs
can compete fairly.

In addition to the Bureau’s larger participant rulemaking effort, the Bureau should also
publish a list of nonbanks subject to supervision under this Proposed Rule. This will
provide transparency to the public and to other market participants as to which
nonbanks are subject to a risk-determination order. This will help consumers and
industry better evaluate their relationships with these nonbanks. We also recommend
the Bureau regularly issue specialized editions of its Supervisory Highlights publication
identifying problematic conduct arising from the examination of payments-focused
nonbanks.1© This would help ensure that market participants are clearly aware of
precedent and the Bureau’s supervisory expectations.

ITII.  Risks to the Consumer Posed by Fintech Firms

CBA recommends the Bureau consider important risks to consumers posed by
unsupervised fintech firms. By considering these risks, the Bureau can help craft
appropriate regulatory priorities in light of the potential consumer harm resulting from
fintechs. As the Bureau considers the overall supervision of non-bank providers, we
suggest that the Bureau communicate and appropriately coordinate with the relevant
federal and state regulators to address the disparity between Banks and fintechs
regarding “Know Your Customer” (KYC) and dispute resolution compliance. While

8 CFPB Office of Competition and Innovation and Office of Markets Analysis of Deposit Insurance
Coverage on Funds Stored Through Payment Apps, (June 1, 2023), available at
https://www.consumerfinance.gov/data-research/research-reports/issue-spotlight-analysis-of-deposit-

insurance-coverage-on-funds-stored-through-payment-apps/full-report/

9 FDIC, Internal and External Audit Programs, available at
https://www.fdic.gov/resources/bankers/corporate-governance-and-auditing-programs/internal-
external-auditing-programs/; FDIC, Consumer Compliance Examination Manual, available at

https://www.fdic.gov/resources/supervision-and-examinations/consumer-compliance-examination-

manual/index.html
10 Letter from CBA and the American Bankers Association to CFPB, Re: Supervisory Authority Over

Certain Nonbank Covered Persons Based on Risk Determination, (May 31, 2022), available at
https://www.consumerbankers.com/sites/default/files/ABA CBA Comment Letter Nonbank Supervi
sion 2022 05 31 final.pdf
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banks are held to extensive KYC compliance standards!:, fintechs often obtain the bare
minimum amount of customer data before granting customers access to financial
products and services.!2 Further, the process to dispute payments on some tech
platforms can vary greatly and often does not afford consumers the same level of
protection as chargeback rights on cards.

IV. Conclusion

Consumers benefit from innovation in the market for financial products and services. At
the same time, they also benefit from transparency, market stability, and consumer
protection. As such, CBA commends the CFPB for taking steps to mitigate potential
harm to consumers in the P2P market and stands ready to assist the CFPB in this effort,
or any other, to ensure consistency in consumer protection and supervision for all
financial product and service providers.

Respectfully,

Jake Letterie
Consumer Bankers Association

11 FDIC, Internal and External Audit Programs, available
at"https://www.fdic.gov/resources/bankers/corporate-governance-and-auditing-programs/internal-
external-auditing-programs/"https://www.fdic.gov/resources/bankers/corporate-governance-and-
auditing-programs/internal-external-auditing-programs/;

2 Former employees estimated that 40-75% of CashApp accounts they reviewed were either “fake,
involved in fraud, or were additional accounts tied to a single individual.” Had Block been held to the
same KYC standards as banks, such a breach of consumer trust may have been avoided. (March 31, 2023)
Available at, https://www.reuters.com/technology/hindenburg-says-block-response-confirms-it-inflated-
cash-app-user-counts-2023-03-31/
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