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September 20, 2017 
 
Secretary of Education Betsy DeVos 
U.S. Department of Education 
C/O Ms. Hilary Malawer  
400 Maryland Avenue, SW., Room 6E231 
Washington, DC 20202 
 

RE:  Regulatory Review - Docket ID: ED-2017-OS-0074, Docket Number 2017-13157 
 
Dear Secretary DeVos: 
 

The Consumer Bankers Association 1 and the American Bankers Association2 (“the Associations) 
appreciate the opportunity to submit comments in response to the Department of Education’s 
(Department) regulatory review in accordance with Executive Order 13777, “Enforcing the Regulatory 
Reform Agenda (“Order”). 3  In accordance with the Order, the Department’s Regulatory Reform Task 
Force (“Task Force”) shall evaluate existing regulations and make recommendations to the Secretary 
regarding their repeal, replacement, or modification, consistent with applicable law.  Primarily, the 
Department’s Task Force shall attempt to identify regulations that are outdated, unnecessary, or 
ineffective; and/or impose costs that exceed benefits. This letter addresses our concerns with the 
Department’s Program Integrity and Improvement Final Rule (“Rule”), otherwise known as the Cash 
Management Rule,4  

 
The Associations share the Department’s goal in promoting students’ understanding and 

management of financial products while ensuring that they have meaningful choices.  However, we have 
serious concerns about, and objections to, the expansiveness of the Rule related to disbursement of 
federal student aid credit balances (“student aid” or “Title IV funds”) and the agreements between 

                                                           
1  The Consumer Bankers Association is the only national financial trade group focused exclusively on retail banking 
and personal financial services—banking services geared toward consumers and small businesses. As the 
recognized voice on retail banking issues, CBA provides leadership, education, research, and federal representation 
for its members. CBA members include the nation’s largest bank holding companies as well as regional and super-
community banks that collectively hold two-thirds of the total assets of depository institutions.   
 
2 The American Bankers Association is the voice of the nation’s $17 trillion banking industry, which is composed of 
small, regional and large banks that together employ more than 2 million people, safeguard $13 trillion in deposits 
and extend more than $9 trillion in loans. 
  
3 Enforcing the Regulatory Reform Agenda, 82 Fed. Reg. 12285 (Feb. 24, 2017).  
 
4 34 C.F.R. § 668.  
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colleges and universities (“schools”), particularly with regard to non-disbursement accounts (i.e., 
accounts opened outside of the student aid credit balance disbursement process), as well as with regard 
to sponsored disbursement accounts.    

 
A primary concern is the Department’s attempt to promulgate regulations that exceed its 

authority.  The Department’s Rule directs schools to impose significant requirements and restrictions on 
bank accounts belonging to students and parents into which title IV funds may be deposited.  For the 
reasons discussed below, we urge the Department to revisit the Rule as it applies to non-disbursement 
accounts, or Tier 2 accounts (“T2”). 5 These products are offered by federally and state regulated and 
supervised depositories, have no connection to Title IV funding, and fall outside any authority of the 
Department.      

With regard to accounts established primarily to receive Title IV refunds directly from a school, 
Tier 1 accounts (“T1”),6 there are two specific provisions in the Rule which are unnecessary and 
ineffective and will impose costs that will exceed any benefit.  These concerns apply equally to T2 
accounts in the absence of a repeal of the Rule’s application to those accounts.  Our primary concerns 
are: 
 

 Requirements that schools publicly report the number of students who had financial 
accounts under the school's T1 and T2 arrangements at any time during the most 
recently completed award year, and the mean and median of the actual costs incurred by 
those account holders;7 and 
 

 A requirement that schools disclose commonly assessed fees with regard to each of the 
school's T1 and T2 arrangements.8 

 
The Associations believe these sections will exacerbate, not resolve, concerns related to student 

access to Title IV Funds and access to bank products and services by imposing a new and burdensome 
layer of regulatory complexity and uncertainty that may drive financial institutions to abandon the 
student bank account market, increasing students’ costs and reducing competition, availability, and 
student choice.  We urge the Department to reconsider the Rule’s application to T2 accounts and for it 
to rescind the aforementioned sections of the Rule due to their direct conflict with the principles of the 
Order.    

 
Introduction 
 

                                                           
5 T2 arrangements are those whereby a school contracts with a financial institution (or entity that offers financial 
accounts through a financial institution) under which financial accounts are offered and marketed directly to 
students or their parents.   
 
6 T1 arrangements are those where a third-party servicer performs one or more of the functions associated with 
processing direct payments of Title IV funds on behalf of the school and also offers one or more financial accounts 
to students and parents. 
 
7 34 C.F.R. § 668, § 668.164(e)(2)(vii)(B), and 668.164(f)(4)(iv)(B). 
 
8 34 C.F.R. § 668, § 668.164 (d)(4)(i)(B)(2), and 668.164(e)(1)/(f)(1). 
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The Rule creates a burdensome process which dictates the ways schools provide direct 
disbursement of Title IV funds to students and parent borrowers, introducing new terminology and new 
structures to relationships with third party servicers and financial institutions.  In large part, the Rule 
was an over-reaction to a false narrative that began with an incorrect assumption about what students 
are paying for campus accounts – implying that they pay more for campus products than traditional 
banking products offered off-campus. 

 
It is important to note that today’s students benefit from the availability of a broad array of 

financial products.  They have access to products offered as part of a depository institutions’ broad suite 
of products available to the public and also special products designed to meet the unique needs of 
younger customers and students.  The latter may include checking accounts for which monthly fees and 
minimum balance requirements can be waived, low-cost “prepaid” cards, and limited purpose accounts 
that can be connected to a parent’s account.  In addition, depository institutions may also make 
arrangements with schools to install ATMs and/or branches on or near campuses to provide convenient 
access to products and support services, and to market their products on campus.  
 

Reports from both ConsumerReports9 and the U.S. Government Accounting Office (“GAO”)10 
confirm that campus accounts usually have lower fees than non-campus accounts, and students do 
better with campus accounts than non-campus accounts.  In its August 2014 report, ConsumerReports 
found that most of the campus accounts it reviewed are available for low or no fees.11  Specifically, 
ConsumerReports found that the vast majority of banks charged no monthly fees, regardless of account 
balance. This compares to the standard $6 to $12 monthly fees imposed for general accounts according 
to the GAO report, which ConsumerReports cited for other purposes.12  Consumer Reports also found 
that campus accounts were more likely to offer at least some free out-of-network ATM withdrawals 
than non-campus products.13 

 
Additionally, the GAO found that most of the campus account fees reviewed in its 2014 report 

generally were not higher, and in some cases were lower, than those associated with a selection of basic 
or student checking accounts at national banks. In particular, campus accounts generally did not have 
monthly maintenance fees, while the non-campus accounts typically did.14  

 

                                                           
9ConsumerReports, “Campus Banking Products: College Students Face Hurdles to Accessing Clear Information and 
Accounts that Meet Their Needs” (Aug. 2014) [hereinafter Consumer Reports], available at: 
http://consumersunion.org/wp-content/uploads/2014/08/Campus_banking_products_report.pdf.  
 
10 UNITED STATES GOVERNMENT ACCOUNTABILITY OFFICE, GAO-14-91, COLLEGE DEBIT CARDS: ACTIONS NEEDED TO ADDRESS ATM 

ACCESS, STUDENT CHOICE, AND TRANSPARENCY (2014) [HEREINAFTER GAO REPORT), available at: 
http://www.gao.gov/assets/670/660919.pdf. 
 
11  ConsumerReports, supra note 9, at 11-12. 
 
12 GAO Report, supra note 10, at 47. 
 
13 ConsumerReports, supra note 9, at 11-12. 
 
14 GAO report supra note 10, at 18. 
 

http://consumersunion.org/wp-content/uploads/2014/08/Campus_banking_products_report.pdf
http://www.gao.gov/assets/670/660919.pdf
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The current and previous regulations allow direct payments of Title IV funds to be made by 
electronic fund transfer (EFT), check, or cash and allow a school that disburses by EFT to require a 
student or parent to provide bank account information or open an account as long as disbursement is 
not delayed. If the student or parent does not do so, the institution must disburse in some other way. 

 
Under the Rule, schools that disburse directly to students by EFT under certain arrangements 

with financial institutions must now establish a selection process that gives students a choice of several 
options and meets certain conditions.  Additional requirements apply depending on the type of 
arrangement.  

 
In a T1 arrangement, the school contracts with a third-party servicer for functions associated 

with processing direct payments of Title IV funds and either the school or its third party servicer makes 
payments to: 

 One or more financial accounts that are offered to students under the contract;  
 A financial account where information about the account is communicated directly to students 

by the third-party servicer or the institution on behalf of or in conjunction with the third-party 
servicer; or  

 A financial account where information about the account is communicated directly to students 
by an entity contracting with or affiliated with the third-party servicer. 

In a T2 arrangement, an institution contracts with a financial institution or entity that offers financial 
accounts through a school, under which financial accounts are offered and marketed directly to students 
(whether or not they are Title IV funds recipients) enrolled at the school.  
 

The requirements vary for each type of arrangement, though certain provisions apply to both. 
Among them are: a prohibition against fees for opening an account; requirements to provide reasonable 
access to surcharge-free ATMS; a requirement that schools evaluate the contracts in light of the “best 
financial interests” of students and post their contracts on their website; a requirement that schools 
inform students of the terms and conditions of the account prior to account opening; and a requirement 
that schools post on their website the number of students who had accounts under the arrangement 
and the “means and median of the actual costs” incurred by those students on an annual basis. 

 
Discussion 
 

As the Department has recognized, students benefit from the low-cost, high convenience 
financial products made available through arrangements between schools and depository institutions.15  
The Rule, however, imposes such significant restrictions and burdens on bank accounts offered under 
“arrangements” between financial institutions and schools that some depository institutions have and 
others may exit the student bank account market. As a result, the Rule will have a detrimental effect on 
students.  Equally as important, we believe the Department’s efforts to regulate T2 services and 
products goes beyond the scope of authority granted to it under the Higher Education Act and should be 
reexamined in this context.   

 

                                                           
15 “[I]n some cases, students actually receive better-than-market rates on such accounts.” See Program Integrity 

and Improvement, 80 Fed. Reg. 28484, 28499 (May 18, 2015).   
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At a minimum, we urge the Department to rescind two provisions of the Rule as they apply to T1 
accounts (and T2 accounts if application of the Rule continues for these accounts).  We believe these 
provisions fall well within the context of the Order – mean/median calculations and the posting of 
financial disclosures on school-hosted channels.   

 
T2 Accounts – Lack of Department Legal Authority  
 

The Department’s regulation of bank accounts as it applies to T2 accounts exceeds the reach of 
its authority under the Higher Education Act, as confirmed by the legislative history. Moreover, it is 
incongruous with the existing well-developed – and complex – banking regulatory scheme, and it is 
highly unlikely that Congress intended to authorize the Department to make incursions into the field of 
banking regulation. Simply put, Congress has not given the Department the authority to regulate in this 
space.  It is an overreach by the Department to, in effect, regulate deposit account disclosures and fees 
solely on the basis of a marketing relationship with a school.   

 
Under the Administrative Procedure Act, a court will set aside agency action that is “in excess of 

statutory jurisdiction, authority, or limitations.”16 It is well-settled that a federal agency can exercise only 
the authority that has been delegated to it by Congress. Absent such a delegation, any agency action is 
outside the bounds of the agency’s jurisdiction.17   

 
To determine whether an agency is acting within its statutory authority, a court “begin[s] with 

the language of the statute.”18  When the statutory language is clear, “the sole function of the courts is 
to enforce it according to its terms.”19  In the context of an agency’s interpretation of a statute that it 
administers, the court first asks whether Congress has spoken directly to the question at issue.20  When 
Congress has spoken clearly, the court’s inquiry is at an end and the agency’s interpretation receives no 
deference.21  Even if the statutory language is ambiguous, the agency’s interpretation must be 
reasonable.22   

   
The Department has unsuccessfully strained to identify statutory authority to justify its incursion 

into the regulation of bank accounts that may or may not ever receive title IV funds. The statutory 
provisions cited in the final rule have nothing to do with bank accounts, including bank disclosures or fee 
restrictions.23 They mostly involve the loan approval process and general authority to ensure delivery of 

                                                           
16 5 U.S.C. § 706(2)(C). 
 
17 See Lyng v. Payne, 476 U.S. 926, 937 (1986); Stark v. Wickard, 321 U.S. 288, 309 (1944). 
 
18 Barnhart v. Sigmon Coal Co., 534 U.S. 438, 450 (2002); see also United States v. Ron Pair Enters., Inc., 489 U.S. 
235, 241 (1989). 
 
19 Caminetti v. United States, 242 U.S. 470, 485 (1917). 
 
20 Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-43 (1984).   
 
21 Id. 
 
22 Id. 
 
23 Program Integrity and Improvement, 80 Fed. Reg. 67126, 67128-67129 (Oct. 30, 2015). 
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loan funds to students. Under the Department’s interpretation of those sections on which it relies, the 
Department would have broad authority to govern virtually all aspects of students’ lives and any 
products and services they might choose to use, simply because it is possible title IV funds might be 
involved. Moreover, it is noteworthy that the Department only first cited most of these provisions when 
it finalized the Rule. They were curiously absent from the authority citations in the proposed rule and in 
Issue Paper 4 related to the proposal issued in connection with the negotiated rulemaking process 
(which, cited none in the final rule except for §487(a)(2)).24 

 
The most nearly relevant statutory provision on which the Department relies, Section 487(a)(2), 

unambiguously has a much narrower scope than the Rule’s reach:  It prohibits schools participating in 
the Department’s student aid programs from charging “any student a fee for processing or handling any 
application, form, or data required to determine the student’s eligibility for” Title IV assistance or for 
establishing “the amount of such assistance.” By its plain terms, Section 487(a)(2): (i) applies to schools, 
not to banks and credit unions; and (ii) prohibits fees only for determining whether a student is eligible 
for Title IV assistance or establishing the amount of such assistance.  The statute does not address, let 
alone prohibit, fees charged by banks and credit unions for ordinary banking services provided to 

                                                                                                                                                                                           
 
24 The Department relied on: 

 
§401(f)(1) requiring that “[each] student financial aid administer…(C) make the award to the student in the correct 
amount.” 
 
§454(a)(5) which provides that schools “will not charge fees of any kind however described, to student or parent 
borrowers for origination activities or the provision of any information necessary for the a student or parent to 
receive a loan under this party…” (emphasis added) 
 
§454(j) which provides that “Loan proceeds that remain after the application [to tuition and fees etc.,] shall be 
delivered to the borrower by check or other means that is payable to and requires the endorsement or other 
certification by such borrower.”  
 
§454(a)(5) which provides that the school “will not charge fees…to student or parent borrowers for origination 
activities or the provision of any information necessary for a student or parent to receive a loan…,” (emphasis 
added) clearly related to the loan application process, not distribution of title IV funds.  
 
§455(a)(1) which directs the Secretary to prescribe regulation as may be necessary to carry out the purposes of the 
Direct Loan program. 
 
§487(a)(2) which requires that in the program participation agreement, the institution must pledge to “use funds 
received by it for any program…and any interest or other earnings thereon solely for the purpose specified in and 
in accordance with provisions of that program,” and “not charge any student a fee for processing or handling any 
application, form, or data required to determine the student’s eligibility for assistance under this title or the 
amount of such assistance.” (emphasis added) 
 
§487(c)(1)(B) which provides that the Secretary “shall prescribe such regulations as may be necessary to provide 
for… reasonable standards of financial responsibility and appropriate institutional capability to administer the title 
IV programs, in matters not governed by specific program provisions…including any matter the Secretary deems 
necessary to the sound administration of the financial aid programs.” (emphasis added) 
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students.  In regulating in this area, the Department has gone well beyond the scope of its delegated 
authority. 

 
Indeed, the Department’s Inspector General has suggested a broader interpretation of Section 

487(a)(2).25  That broader interpretation does not withstand scrutiny. According to the Inspector 
General: 

Section 487(a)(2) of the HEA prohibits schools from charging students 
any fee for processing Title IV assistance. A third-party servicer is bound 
by the same requirement and cannot charge a fee that a school is 
prohibited from charging. When a servicer offers an option to hold 
funds for a student to access later through a debit card, that option is 
no different than a school holding a credit balance with student 
authorization and providing access to that balance through a “stored-
value card or other similar device” as permitted by 34 C.F.R. § 
668.165(b)(1). If a school cannot charge for holding the student’s funds, 
neither can a servicer. When a student authorizes a servicer to hold Title 
IV funds through the use of a debit card account, the servicer has the 
same obligation as a school to provide access to that credit balance 
without fees. Regulations are needed to ensure that servicers do not 
charge transaction or administrative fees for students to access Title IV 
funds.26 

The Inspector General’s interpretation is contrary to the clear language of the statute.  First, 
Section 487(a)(2) does not prohibit “any fee for processing Title IV assistance.” Instead, Congress 
prohibited schools from imposing fees for determining whether a student is eligible for Title IV 
assistance, and for determining the amount of that assistance.  There is a clear and obvious difference 
between fees for determining Title IV eligibility and fees for ordinary banking services.  The first type of 
fees, but not the second, could prevent a student from receiving Title IV funds simply because the 
student could not afford the application fee.  In Section 487(a)(2), Congress prohibited only the first type 
of fee.   
 
 The Inspector General is also incorrect to suggest that a third-party servicer in this case is 
“bound by the . . . requirement[s]” of Section 487(a)(2).  By its terms, that section applies only to 
schools, not to banks, credit unions, and other financial institutions.  Because the Inspector General’s 
interpretation of the statutory provision regarding application fees is contrary to the clear language of 
the statute, the Department cannot use this provision to require schools to regulate bank accounts in 
the first place, and therefore it obviously cannot extend such regulation to third-party servicers.  
Furthermore, the Inspector General’s analysis of the statute’s reach to third-party servicers is flawed 
and greatly expands the authority of the Department over any entity doing business with a school or its 
students.  If a service offered by a school is legally subject to regulation by the Department, it may make 
sense that an entity to which the school outsourced that exact service could also be regulated as to that 

                                                           
25 See DEPARTMENT OF EDUCATION, OFFICE OF INSPECTOR GENERAL, FINANCIAL MANAGEMENT INFORMATION REPORT, CONTROL NO. 
ED-OIG/X09N0003 (Mar. 10, 2014), available at: 
http://www2.ed.gov/about/offices/list/oig/auditreports/fy2014/x09n0003.pdf.   
 
26 Id. 
 

http://www2.ed.gov/about/offices/list/oig/auditreports/fy2014/x09n0003.pdf
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exact service; however, it is quite a stretch to try to extend such regulation to third parties with which 
the school has an agreement that says nothing about providing that service. 

 
Because the statutory text is unambiguous, the court’s “inquiry” would be “complete” at that 

point.27  Nonetheless, the legislative history of section 487(a)(2) further supports the plain reading of the 
statute.  This provision banning fees for processing financial aid applications was first added by Section 
487 of the Higher Education Amendments of 1986.28 The bill that passed the Senate did not include the 
text of Section 487(a)(2).  When that Senate bill, S. 1965, reached the House, the House added the 
Section 487(a)(2) language in the form of a substitute amendment to the Senate-passed bill, replacing 
the Senate-passed language with the texts of H.R. 370029 and H.R. 2246.30  The committee report for 
H.R. 3700 describes the language of Section 487(a)(2) as “[c]larif[ying] the requirement that students 
not be charged a fee for  determining their eligibility for Federal student aid.”31 The Senate receded to 
the House amendment in conference committee.32 The conference committee report similarly 
elucidates the purpose of Section 487(a)(2):  “The House amendment, but not the Senate bill, clarifies 
the provision requiring that students and parents not be charged a fee for applying for Federal student 
financial assistance.”33   

 
There is yet an additional reason to read Section 487(a)(2) according to its plain terms.  Courts 

interpret statutory provisions so that they are part of a “symmetrical and coherent regulatory 
scheme.”34  Moreover, courts are guided “by common sense as to the manner in which Congress is likely 
to delegate a policy decision.”35  Congress has already assigned other federal agencies, most notably the 
CFPB, authority to regulate consumer banking accounts.  The banking agencies, unlike the Department, 
have the needed expertise to regulate in this area.  Unlike the banking agencies, neither the Department 
nor individual schools are equipped to issue, continually update, and enforce complex banking 
regulations.  It is unlikely, to say the least, that Congress intended to authorize the Department to make 
large-scale incursions into the field of banking regulation.  Interpreting Section 487(a)(2) to authorize 
this type of regulation does not result in a symmetrical and coherent statutory scheme.  

 

                                                           
27 See Barnhart, 534 U.S. at 462. 
 
28 Higher Education Act of 1965, Pub. L. No. 99–498 (S. 1965), 100 Stat. 1268 (Oct. 17, 1986).   

29 H.R. 3700, 99th Cong. (1st Sess. 1985) (as passed by House), and H.R. 2246, 99th Cong. (1st.  Sess. 1985) (as 
passed by House).   
 
30 H.R. 2246, 99th Cong. (1st.  Sess. 1985) (as passed by House).  See H. Amdt. 912 (99th Cong.) (1st.  Sess. 1985). 
 
31 See H.R. Rep. No. 99-383 (emphasis added). 
 
32 See H.R. Conf. Rep. No. 99-861, at 419, reprinted in 1986 U.S.C.C.A.N. 2718, 2776.   
 
33 Id. (emphasis added). 
 
34 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) (quoting Gustafson v. Alloyd Co., 513 U.S. 
561, 569 (1995)). 
 
35 Brown & Williamson, 529 U.S. at 133.   
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The Department cannot avoid these limitations on its authority by requiring schools to “ensure” 
that banks and credit unions adhere to a wide-ranging regulatory regime imposed by the Department.  
Whether the Department imposes the regulations itself or requires schools to do so, it is engaging in a 
transparent effort to regulate in a complex and specialized area that Congress has assigned to other 
agencies.  Moreover, a directive to schools to “ensure” that all the Department’s requirements are met 
is unrealistic.  Current regulations in this field are hundreds of pages long, require frequent updating, 
and call for significant expertise in banking regulation.  Schools are completely unequipped to comply 
with this type of demand. 

 
We urge the Department to reconsider the entirety of the Cash Management Rule as it applies 

to T2 accounts in the context of its statutory authority. 
 
Specific Provision Considerations36  
 
Number of Student Users/Mean and Median Fee  
  

The Rule requires schools to provide “the number of students who had financial accounts under 
the contract at any time during the most recently completed award years and the mean and median of 
the actual costs incurred by those account holders.”37  As the Department recognizes, there is no 
feasible method to identify all students who, in any given year, held deposit accounts pursuant to the 
contract.  The Associations urge the Department to rescind this section, as it will provide an inaccurate 
assessment of student usage and create unnecessary privacy and security concerns for students, 
schools, and financial institutions. 

 
The Rule also requires public disclosure of the mean and median of the actual costs incurred by 

account holders on an annual basis to the Secretary for publication on a centralized database.38  The 
Associations contend that disclosure of the mean and median account costs does not serve the public in 
any way.  Two schools with qualifying accounts that have the same fee structure could report different 
mean and median numbers, depending on the size of the program (e.g., small numbers could cause a 
few customers to pull up the averages) and characteristics of customer base (e.g., different populations 
may have different propensities to use different services, such as foreign ATMs, overdraft, paper 
statements etc., that would pull up the averages).  Accordingly, this data provide no decision making 
information to students or parents that they can use meaningfully to shop among accounts. 
Additionally, financial institutions might be driven to offer only basic bank services and not fully serve 
the needs of the entire student population because financial institutions that offer more optional 
services for a fee might look less attractive than those offering fewer optional services for a fee.  

 
Again, the Associations urge the Department to remove the requirements from the Rule.  In any 

case, the data should not be made publically available.  As discussed above, the data will be imperfect, 

                                                           
36 These concerns address T1 and T2 account arrangements as they currently apply to both, sans action by the 
Department to rescind the Rule with regards to T2 accounts.  
 
37  34 C.F.R. § 668, § 668.164(e)(2)(vii)(B), and 668.164(f)(4)(iv)(B). 
 
38 Id.  
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providing students and parents with skewed and misleading information rather than meaningful 
transparency.  Further, it is subject to misuse and distortion.   

 
Required Disclosures 
 

On May 9, 2017, the Department published a Request for Information (“RFI”) to solicit ideas and 
information related to the major features and types of commonly assessed fees that schools must 
disclose under Department regulations with regard to each of the school’s T1 or T2 arrangements.39  On 
July 17, 2012, the Department announced the final format for these disclosures. To allow institutions 
sufficient time to adopt the final format, if they elect to do so, the Department is allowing additional 
time, until January 1, 2018, for institutions to comply with the applicable disclosure requirements.40 

 
The Department does not mandate that schools use the model disclosure, but provides an 

important safe harbor for those that do, which implies that schools that do not use the model form 
could be held to higher scrutiny and criticized or sanctioned if they use an alternative form that is 
challenged as non-compliant.  Accordingly, schools using an alternative form (e.g., an existing bank 
document), risk noncompliance and may feel compelled to use the model form irrespective of its 
disadvantages to students as discussed in more detail below.    

 
The final format of the disclosure will provide no value to students. Under the Truth in Savings 

Act (“TISA”),41 the Electronic Funds Transfer Act (“EFTA”),42 and other laws, depository institutions are 
already required to provide clear and readily understandable disclosures, in writing, when offering 
checking accounts to any customer, student or not.  Many of our member institutions have gone beyond 
providing what is legally required under TISA and EFTA and already offer simplified disclosures based on 
a format designed by The Pew Charitable Trusts (“Pew”).43  The Department, however, is recommending 
the use of a model form that mimics Regulation E’s model form for prepaid accounts44 – even though 

                                                           
39 34 C.F.R. § 668.164(d)(4)(i)(B)(2). 
 
40 Final Format and Summary of Responses to Request for Information Regarding Disclosures for Student Financial 
Accounts; Announcement of Applicable Dates, 82 Fed. Reg. 32762.  
 
41 12 C.F.R. § 1030.3(a): “Depository institutions shall make the disclosures required by Section 1030.4 through 
1030.6 of this part, as applicable, clearly and conspicuously, in writing, and in a form the consumer may keep.” 
 
42 12 C.F.R. § 205 (a)(1):  “Disclosures required under this part shall be clear and readily understandable, in writing, 
and in a form the consumer may keep, except as otherwise provided in this part. The disclosures required by this 
part may be provided to the consumer in electronic form, subject to compliance with the consumer-consent and 
other applicable provisions of the Electronic Signatures in Global and National Commerce Act (E-Sign Act) (15 
U.S.C. § 7001 et seq.). A financial institution may use commonly accepted or readily understandable abbreviations 
in complying with the disclosure requirements of this part.” 
 
43 The Pew Charitable Trusts, “Pew’s Model Disclosure Box for Checking Accounts” (Apr. 27, 2011), availale at: 
http://www.pewtrusts.org/en/multimedia/data-visualizations/2011/long-on-words-short-on-protections--the-
need-for-a-disclosure-box.  
 
44 See A-10(c) – Model Form for Short Form Disclosures for Prepaid Accounts With Overdraft Services and Other 
Credit Features (§ 1005.18(b)(2)(i)(B)(9) and § 1005.18(b)(3)(iii)(A)). 
 

https://www.federalregister.gov/select-citation/2017/07/18/34-CFR-668.164
http://www.pewtrusts.org/en/multimedia/data-visualizations/2011/long-on-words-short-on-protections--the-need-for-a-disclosure-box
http://www.pewtrusts.org/en/multimedia/data-visualizations/2011/long-on-words-short-on-protections--the-need-for-a-disclosure-box
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the prepaid disclosures offer no value when comparing and selecting checking accounts, and Regulation 
E specifically excludes checking accounts from the prepaid disclosures.45   
 

Regulation E’s prepaid card disclosures, which the Department proposes schools use for student 
checking accounts, were based on the Consumer Financial Protection Bureau’s (“Bureau”) extensive 
consumer testing of prepaid cards, primarily those offered in retail stores.46  Accordingly, the 
terminology, format, and items that are highlighted are designed for that prepaid product, which is very 
distinct from a checking account.  For example, both Regulation E’s prepaid card model and the 
Department’s finalized disclosure use terms not used for checking accounts, either in common usage or 
under the regulations implementing TISA or the EFTA.  For example, the Department’s disclosure and 
Regulation E’s prepaid card disclosures use terms such as “cash reload” and “purchase.”  In contrast, 
those functions are described as “deposit” and “withdrawal,”  both in common usage and under 
Regulations DD and E.47  Other fees and services prominent in the prepaid card disclosure and the 
Department’s model, such as “customer service fee” and “inactivity fee,” while more common for 
prepaid cards, are unusual for checking accounts. Using prepaid card terms to describe checking account 
features and using valuable space to explain fees not charged at the expense of information more 
important to students will only serve to confuse students trying to compare checking account terms.48 

 
Conversely, many banks offering campus checking accounts currently utilize a disclosure format 

based on Pew’s Model “Disclosure Box for Checking Accounts,” as previously discussed.  That format 
uses terminology associated with checking accounts and highlights fees and features most common to 
checking accounts. These include, for example, minimum deposit amounts and funds availability policies 
not included in the prepaid disclosures or the Department’s model disclosure.  The model disclosure box 
is designed to provide consumers with clear and consolidated information about the checking account 
information most important to consumers.  Our member banks have invested significant resources 
developing simplified disclosures for customers to use when shopping for checking accounts that are 
more appropriate and useful than the proposed prepaid card disclosure.  

 
Additionally, third-party control and delivery of disclosures is problematic.  The Rule would 

require schools in partnership with financial institutions for T1 and/or T2 accounts, not the financial 
institutions, to provide students with the disclosures required under the rule.49    Requiring schools to 
post the disclosures creates administrative burdens and costs and increases the likelihood of outdated 
information being posted.  Only the financial institution will have up-to-date information, but the Rule 

                                                           
45 12 C.F.R. § 1005.2(b)(3). 
 
46 Prepaid Accounts Under the Electronic Fund Transfer Act (Regulation E) and the Truth in Lending Act (Regulation 
Z), 79 Fed. Reg. 77102 (December 23, 2014). 
 
47 See Regulation DD’s Account Disclosures (12 C.F.R. § 1030.4(b)(5)); Regulation DD’s  (12 C.F.R. § 1030) Model B-1 
of Appendix B) Model Clauses for Account Disclosures; Regulation E’s (12 C.F.R. § 1005) model initial disclosures 
(Appendix A, A-2 Model Clauses for Initial Disclosures). 
 
48 The model form would also require depository institutions, at a minimum, to expend significant resources 
demonstrating that certain fees do not generate the highest revenue from accountholders during the previous 24 
months. If certain do, model forms may have to be revised. 
 
49 34 C.F.R. § 668.164(d)(4)(i)(B)(2). 



12 
 

does not appear to even allow schools to provide students with a conspicuous link to the financial 
institutions’ online comprehensive account disclosures.   

 
Schools burdened with a requirement to constantly update disclosures will need to apply 

additional, and often limited, resources to ensure accuracy and risk supplying students with outdated 
information. Updating disclosures will require schools to coordinate constantly with the financial 
institution and update the disclosures on their system. They risk missing important updates. Even if 
financial institutions provide schools with real-time updates, there is a significant risk that schools will 
not correctly update nor have the capacity to quickly update. Students thus may be misinformed when 
making financial decisions, and schools risk non-compliance.  

 
Not only are the disclosures unhelpful, potentially misleading, and burdensome, they are not 

necessary. When students visit the site where they choose how to receive their refunds—the page 
where the disclosures are required—students are given the choice of direct deposit to: 

 

 Their existing accounts for which they have already received comprehensive disclosures 
as required by federal law; or 
 

 A new account that they may open during preference selection, for which they must 
receive comprehensive disclosures at account opening, as required by federal law. 

 
Thus, students are already well-informed about the features and fees of the accounts into which their 
refunds will be directly deposited.   

 
Requiring disclosures will increase the administrative burden on schools and financial 

institutions, potentially mislead students with outdated information, and duplicate information already 
communicated directly to students. For these reasons, the Associations urge the Department to 
eliminate the requirement.  

 
 
 

**** 
 

 
We look forward to continuing to work with the Department toward the shared goal of ensuring 

that students have continued access to innovative, safe, and secure financial products and services. 
 

Sincerely, 

     
David Pommerehn      Nessa Feddis  
VP & Associate General Counsel   SVP & Deputy Chief Counsel  
Consumer Bankers Association    American Bankers Association 


